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B. FLETCHER, Circuit Judge, concurring:

I concur in the result, but I write separately because I would base the decision

on narrower grounds.  The claim that Petitioner presented to the BIA was, in

substance, a motion to reopen, and should have been treated as such.  Motions to

reopen must be filed with 90 days of the date of entry of a final administrative order

of removal.  8 U.S.C. § 1229a(c)(6).  With equitable tolling until Robles-Doroteo

learned that their appeal had not been filed, they exercised due diligence by filing

their ineffective assistance claim well within the 90 days allotted for filing a motion

to reopen.  See Iturribarria v. INS, 321 F.3d 889 (9th Cir. 2002); Socop-Gonzalez v.

INS, 272 F.3d 1176 (9th Cir. 2001) (en banc) (holding that the BIA should have

granted the petitioner equitable tolling, and with tolling his motion to reopen was

timely).  However, I concur on the narrow ground that Petitioners do not argue that

the claim they presented to the BIA was a motion to reopen and stated at oral

argument that the claim was a request for certification of their appeal.  I agree that the

Board did not abuse its discretion in refusing to certify Robles-Doroteo’s appeal to

itself.  

The BIA appropriately classifies claims according to the substance of the

claim, even if mis-labeled.  See, e.g., Iturribarria, 321 F.3d at 894-97; Varela v. INS,
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204 F.3d 1237, 1239 n. 4 (9th Cir. 2000); Zhao v. U.S. Dept. of Justice, 265 F.3d 83,

90-91 (2d Cir. 2001); Wang v. Ashcroft, 260 F.3d 448, 451-52 (5th Cir. 2001).  The

claim that the Petitioners presented to the BIA was in substance a motion requesting

that the Board reopen their case and consider their untimely appeal.  The claim argues

that Petitioners meet the requirements to reopen their case and requests reopening.

Their claim conforms to the standards for motions to reopen, by stating new evidence

that could not have been presented to the immigration judge and providing supporting

affidavits and other documentation.  See 8 C.F.R. § 1003.2. 

Motions to reopen are the usual and proper method for asserting ineffective

assistance of counsel claims before the BIA.  Iturribarria, 321 F.3d at 891, 896 (“as

a practical matter, a motion to reopen is the only avenue ordinarily available to pursue

ineffective assistance of counsel claims”); Ontiveros-Lopez v. INS, 213 F.3d 1121,

1123 (9th Cir. 2000) (“A motion to reopen is the procedural vehicle through which

a petitioners may bring, usually for the first time, an ineffective assistance of counsel

claim”); Varela, 204 F.3d at 1239; Arreaza-Cruz v. INS, 39 F.3d 909, 912 (9th

Cir.1994) (“Arreaza failed to raise his ineffective assistance of counsel claim before

the Board of Immigration Appeals.  Arreaza should have raised the claim ... in a

motion to reopen”).  Because Robles-Doroteo’s claim was argued as a motion to

reopen and a motion to reopen is the usual vehicle for presenting ineffective
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assistance of counsel claims, the BIA should have treated it as a motion to reopen

notwithstanding the inappropriate label.  

Although Petitioners have a strong ineffective assistance of counsel claim and

plausible grounds to appeal the denial of their asylum claim, I do not address them

because the majority did not do so and I ultimately concur in the result.  
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